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FAMILY COURT AMENDMENT (FAMILY VIOLENCE AND OTHER MEASURES) BILL 2013 
Second Reading 

Resumed from 12 June. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [3.38 pm]: In other circumstances 
the Family Court Amendment (Family Violence and Other Measures) Bill 2013 would be handled by my 
colleague Hon Adele Farina, but she is out of the chamber on urgent parliamentary business so I am handling it. 
It is a good thing that it is fairly straightforward, because I have not done my normal extensive research on it. I 
am happy to say that the opposition will support the bill.  

Members would be aware that in Australia we have commonwealth family law provisions and in Western 
Australia we have our own set of family law arrangements. As I understand it, this bill will provide uniformity of 
the definitions of “abuse” and “family violence”, so that the WA law is in line with the commonwealth 
legislation. This bill covers an area that I know many members are concerned about, which is family violence 
and making sure that our laws do not make the process of surviving and building a life after family violence 
more difficult than it needs to be.  

This bill was introduced into the house last year but was not dealt with before the house rose and Parliament was 
prorogued as a result of the election. At the time it was introduced into the house, it was referred to the Standing 
Committee on Uniform Legislation and Statutes Review, which tabled its report in November. Between then and 
now, a new version of that bill has been introduced. The government has considered the recommendations 
included in that report and has agreed to them and included them in the version before us today. The 
commonwealth Family Court Act has been amended by the commonwealth to give effect to provide better 
protection for those appearing in family law matters and who have been subject to family violence. The 
difference between the commonwealth’s laws and ours goes in part to the difference in how children outside a 
registered marriage are treated. The commonwealth provisions have legislative power with respect to marriage, 
divorce and matrimonial causes, and in relation thereto to parental rights and the custody and guardianship of 
infants. That power does not extend, as was determined by a High Court decision, to those children born outside 
a registered marriage; however, the Western Australian legislation does. It has been the policy of successive WA 
governments to amend the Western Australian act to correspond with changes to the commonwealth law and to 
ensure that the laws applicable to what is referred to as “exnuptial children” in WA are consistent with the law 
applying to children born within a registered marriage.  

The particular reforms around this bit of legislation were also subject to consultation by the commonwealth 
government, provide better protection and put the child’s best interests at the core of the decision making. When 
the Family Court is required to determine a child’s best interests, the protection of children should take 
precedence over all other considerations. This reform deletes the current provision, which is known as the 
“friendly parent” provision, from consideration in determining the best interests of the child. That provision 
mandated that the court take into account the extent to which one parent was actively encouraging or 
discouraging the child’s relationship with the other. It was the view of the key stakeholders that that had the 
effect of preventing a parent from protecting a child in order to avoid being judged as unfriendly. It created a 
completely artificial mechanism by which the normal, safe, healthy parent’s intention to protect their child from 
perhaps some form of abuse by the other parent may have been seen by the court, and could be raised by the 
other parent in the court, as being a non-legitimate concern, when it was just the other parent trying to stop that 
parent from seeing their child.  

One of the amended provisions before us in this bill is that the court will now be required to consider the extent 
to which each parent in their own right has taken the opportunity to contribute to the decision making regarding 
the child, to communicate and spend time with the child, and to maintain their obligations to the child. The bill 
also changes the definitions of “family violence” and “abuse” to better reflect the key elements that we now 
recognise as being the signs of family violence and abuse, and is consistent with the recommendations made by 
respective law reform contributions. The bit that is most interesting about this bill is that it extends the obligation 
to prioritise the safety of children to all people participating in the family law court process. It puts the safety of 
the child at the core of everybody’s responsibility, which includes not just the presiding officers of the court, but 
also the lawyers—whomever they are appearing for—the family consultants and the family counsellors. 
Advisers must inform parties that the paramount consideration in making the order is the best interests of the 
child, and everybody is required to act in that fashion. That is consistent with best practice in child protection, 
which now says all over the world that everybody must play a part in speaking out and making sure everybody 
knows what is and is not acceptable practice; for example, it is not just the responsibility of agencies such as the 
Department for Child Protection and Family Support, but of everybody to make sure that those issues are raised. 
To the extent that the Family Court Amendment (Family Violence and Other Measures) Bill 2013 makes this 



Extract from Hansard 
[COUNCIL — Thursday, 8 August 2013] 

 p3049b-3053a 
Hon Sue Ellery; Hon Nick Goiran; Hon Peter Katsambanis; Hon Lynn MacLaren; Deputy President 

 [2] 

consistent, takes account of the rights of and obligations to children born outside of marriage and is a progressive 
piece of legislation ensuring that our laws do not make it harder for people who have experienced family and 
domestic violence, the bill is easily commendable to the house. 

HON NICK GOIRAN (South Metropolitan) [3.46 pm]: I rise to make a contribution to the Family Court 
Amendment (Family Violence and Other Measures) Bill 2013. I do not propose to be particularly long; however, 
I have looked forward to this opportunity in the thirty-ninth Parliament to contribute to the debate on this bill. 
The predecessor to this bill, as outlined by Hon Sue Ellery, was provided to this house in late 2012, or at least 
sometime in 2012. The bill stood referred to the Standing Committee on Uniform Legislation and Statutes 
Review. Because my learned friend Hon Michael Mischin was promoted around that time to become the 
Attorney General of this state, I had the good fortune—one might say, charitably—to find myself on the 
Standing Committee on Uniform Legislation and Statutes Review. It was an interesting time for me because at 
the time I was a member of four standing committees, so it certainly kept me out of trouble, which some might 
say was a good thing. They might have tried to keep me down but I am still here to tell my story, and part of that 
perhaps is reflected in the bill that we have before us today.  

By way of elaboration, from what I observed until perhaps mid-2012 during much of the thirty-eighth 
Parliament, the Standing Committee on Uniform Legislation and Statutes Review was almost the favourite 
kicking bag or punching boy of members in the chamber. It seemed to me that it was constantly chastised for 
being too rigorous in its scrutiny of legislation. At times I felt a little sorry for the members of that committee, 
particularly the very conscientious chair of that committee, Hon Adele Farina, and it is regrettable that she is 
away on urgent parliamentary business at the moment.  

I am on the record on a number of occasions as saying that if we as a chamber invest the time of four honourable 
members to look into a bill, they should be free to draw to our attention any deficiency in the bill. They need to 
be cognisant of their terms of reference—there is no question about that. However, sometimes when one is 
looking at a bill, one discovers something, and it would be most regrettable if members did not report that to the 
chamber through fear of somehow overextending their reach. We are the better for it if those honourable four 
members draw deficiencies to our attention. A case in point is the bill in this house today that is better for the 
process that was undertaken in the thirty-eighth Parliament. This bill is not the same bill as the 2012 version. In 
that respect I take the opportunity to put on the record my commendation to two individuals—firstly, to 
Hon Adele Farina for her courage under fire in persevering during the thirty-eighth Parliament and continuing to 
provide a high level of scrutiny of the legislation brought before that committee. I hope that the thirty-ninth 
version of that committee will continue in her footsteps in that respect. 

I also want to pass on my commendation to the Attorney General. As I have indicated, this version of the bill is 
not the same as the 2012 bill. In my view, it takes an Attorney General who is prepared to listen to make those 
kinds of amendments for the better to the statutes in this state. I mentioned yesterday in my remarks in 
consideration of a committee report—which, regrettably, the Attorney General did not hear as he was away on 
urgent parliamentary business—the satisfactory response that the Attorney General provided to that report. I am 
pleased to stand in this place as part of a team to which cabinet members are willing to listen when they are 
provided with feedback not just from government backbenchers, but also from the committees of Parliament. In 
my view, that is how it should be. It is very important that we do not have a culture of defensiveness or a culture 
of people trying to mark their territory. At the end of the day, we all have a role to play in this Parliament. If we 
are not willing to make our contribution in that respect, I suggest we need to pack up and go home; otherwise it 
will be just a case of the executive bringing in whichever piece of legislation it desires to bring in and it being 
made law. There will be instances, no doubt, when the executive gets it 100 per cent correct. I note that on the 
bill we dealt with a moment ago there was no need to go into the Committee of the Whole and that the bill 
proceeded at some pace through to the third reading stage. There will be bills of that nature when there is not 
only bipartisan support, but also an acknowledgement that there is no need for any amendment. However, when 
a deficiency in a bill is identified, it takes a very good government and very strong ministers of character willing 
to listen to feedback to make changes. I am very pleased that the Attorney General in this state is one of those 
individuals. As I said yesterday, it is unfortunate, from my observations both in this place and prior to my time as 
a sworn member of this chamber, that the Attorney General’s predecessors did not do likewise. It is most 
unfortunate because in my opinion some statues on the statute book at the moment are worse off for that 
approach taken by those predecessors. I am therefore enthusiastic that in the thirty-ninth Parliament we will get 
somewhere with law reform if this approach is taken. 

Two amendments were recommended by the Standing Committee on Uniform Legislation and Statutes Review 
and, as I have indicated, both have been incorporated into this current version of the bill. In some respects they 
are technical matters that would not have been picked up had the bill not been referred to the committee. That is 
my assessment. Having been a member of that committee, I must say that at first instance these matters were not 
obvious. But when four members have the opportunity to invest their valuable time in unpicking the clauses of a 
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bill, it is not unusual for them to find some deficiency. Deep down underneath the rock that was covering up the 
clauses of this bill, which in this case were clauses 8 and 39, were a couple of matters that needed to be 
addressed. The first matter clarified the convention that was ratified by Australia on 17 December 1990. That 
clarification is important simply for the reason that this Parliament has a duty to ensure it makes its intention 
clear to the judiciary when it is charged with the responsibility of interpreting the legislation. Leaving legislation 
in an ambiguous state is when injustices inevitably occur. As I have indicated, in my view some matters on the 
statute book fall into that category for which I hope there will be reforms in the fullness of time. It is just as well 
that this committee captured this particular problem before it arose in the Family Court of Western Australia. 

The second amendment was a recommendation by the committee in or around November last year for the 
deletion of certain lines in clause 39 of the then bill. I have not yet had an opportunity to reconcile that clause 
with this current bill, but it is most likely the same clause, if not on or around the thirty-ninth clause. The 
purpose for deleting that clause was, frankly, because the commonwealth in its scrutiny of the bill in its 
parliamentary chambers did not pick up this problem. It is unfortunate that it did not do that and it is fortunate 
indeed that this committee did pick up the matter in question. I commend those members who invested their time 
to unpick that bill so that we do not have the same problem. Our bill, which I imagine we are looking at voting 
on and passing today, will not have that deficiency in the commonwealth legislation. It just goes to show that, 
despite the best of intentions by members of Parliament in any jurisdiction around the globe, errors can be made. 
As the Attorney General said in his second reading speech on this bill — 

Notwithstanding the amendment agreed to by both houses of the commonwealth Parliament, the 
provision appears to have inadvertently remained in the commonwealth bill. 

I certainly concur with the Attorney General in that respect. No doubt it was a matter of inadvertence by the 
commonwealth. It is unfortunate. It is a very large Parliament with a large group of members supposedly charged 
with the scrutiny of legislation, yet it was able to get through to the keeper, so to speak. Perhaps this is a good 
example of why the Western Australian Parliament and the Western Australian people should always be mindful 
of these types of national schemes, uniform laws, mirror legislation and the like because, frankly, I do not know 
that I have the confidence to just defer my role as a scrutiniser of legislation to some other jurisdiction. Each and 
every one of the 36 members of this chamber has been elected to this place by the people of Western Australia to 
ensure that we provide scrutiny of legislation, not handball it, so to speak, to honourable members of other 
jurisdictions. There are a number of very good reasons for that, not just inadvertence, as we have seen in the 
commonwealth situation, but also it may be the case from time to time that the scrutiny from the other 
jurisdictions might not understand the Western Australian context. It has been my observation that too often the 
honourable people on the eastern coast of this nation seem to forget that the western side even exists, let alone 
have a proper appreciation of some of the unique characteristics of this state, and, perhaps uncharitably, that is 
because they have never been here, so they would not understand. For those two reasons, members of this place 
need to always be mindful that we do not become derelict and lazy in our role as scrutinisers of legislation. We 
do not want to fall into the trap of inadvertence, and we do not want to fall into the trap of misunderstanding the 
unique characteristics of this state that from time to time will have an impact on the nature, the content and the 
substance of the legislation that we are to consider.  
With those few words, I conclude by indicating my support for the second reading of this bill and once again 
congratulate both Hon Adele Farina and Hon Michael Mischin for their respective contributions to the final 
version of this bill.  
HON PETER KATSAMBANIS (North Metropolitan) [4.02 pm]: I rise to speak on the Family Court 
Amendment (Family Violence and Other Measures) Bill 2013. As has been highlighted by other speakers and in 
the second reading speech itself, this bill aims to provide better protection for children and families interacting 
with the Family Court system who are at risk of violence and abuse. That is something that I hope has universal 
support across not just the Parliament, but also our community. Nobody wants to see families or children placed 
at risk of violence. Nobody wants to see them placed at risk of abuse. Despite the fact that violence and abuse 
exist in our society, over the past few decades we have gone a long way towards identifying the causes of that 
abuse, particularly the causes of it around the time that families might be involved in Family Court proceedings. 
We have taken steps that have gone some significant way towards addressing those causes. Unfortunately, we 
have not eliminated them, but we will continue to address those causes. This bill provides a framework to make 
things better in that regard and to help address some of those issues around violence and abuse. 

Today I wanted to highlight what I consider to be the unintended consequences of this bill that may not 
necessarily lead to good community outcomes. In the main, as I said, the bill deals with violence and abuse in a 
family situation. In doing that, clause 10 of the bill, remembering that this bill mirrors federal legislation, which 
in some ways is being imposed on us, removes existing section 66C(3)(c) from the Family Court Act 1997. The 
provision being removed is known as the friendly parent provision. It was introduced back in 2006. It aimed to 
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make courts consider the willingness of one parent in facilitating a child’s relationship with the other parent 
when determining a child’s best interests. As we know, there is significant research to suggest that, where 
possible, a child’s best interests are served by having strong parental support from both parents in situations of 
family breakdown. In particular, we are seeing research about young boys and young men in particular who 
clearly benefit from the existence of male role models in their lives, primarily either fathers or other trusted 
people. When this provision was introduced in 2006, it went a long way towards correcting an anomaly by which 
that facilitation of contact with both parents had been forgotten in the Family Court system and sometimes was 
relegated either to a lower place or, in some anecdotal instances, completely ignored by the Family Court 
system. 
When reviewing those changes made in 2006, organisations such as the Australian Institute of Family Studies 
and the Family Law Council suggested that the existence of that provision may well have discouraged the 
disclosure of family violence or even child abuse in some circumstances. I do not know whether that is the case. 
I do know that in 2006 the provision was strongly resisted by small sections of our community. I do not know 
whether the findings of that research did really bear out that the provision discouraged reporting of things that 
should be reported. Violence and child abuse should be reported. In any event, even if that were the case, I 
believe that a better outcome could have been achieved than the one that the federal government achieved 
through its legislation that we are putting into our legislation now. That better outcome would have been to 
elevate issues of family violence and child abuse so that they could negate the application of the friendly parent 
provision when there was a suggestion or even a hint of those evil and nasty things occurring. The drafters of the 
primary legislation chose not to do that. Instead, they chose to remove a provision that, as I said earlier, went a 
long way towards providing comfort for people, usually non-custodial parents, often men, who have for many 
years found it difficult to get access to their children and be involved in their children’s lives. In correcting one 
bad thing, the lack of reporting of violence and abuse, we may well be exacerbating the difficult mental health 
issues that arise with many people who go through the family law process and feel cut out from the process—
those people who felt completely disengaged and cut out before the 2006 changes in particular. We may be 
condemning a generation of children to not having meaningful access to both their parents. All the research and 
evidence suggests that in the vast majority of cases—all cases outside these family violence and abuse 
situations—both parents having an active involvement in their children’s lives is the best possible outcome for 
not only that child, but also our community and our society. I really hope that does not eventuate. I hope that the 
new watered-down provisions introduced by this bill still enable the court system to consider fairly whether one 
parent is encouraging or discouraging contact with the other parent, usually the non-custodial parent. The proof 
will be in the pudding, but, unfortunately, the 30-odd years of Family Courts applying the concept of one parent 
facilitating the other parent’s access prior to the introduction of the friendly parent provision in 2006 does not fill 
me with great confidence that without this provision the courts will continue to apply that framework in good 
faith.  

As Hon Nick Goiran rightly pointed out in his contribution, this is legislation that is being passed down to us. 
We have had the opportunity through parliamentary scrutiny and the accommodation of that process by the 
Attorney General to make some changes and correct some anomalies. The friendly parent provision was not in 
the purview of the scrutinising body, but I think it is a genuine and legitimate issue. I just want to put it on the 
record and hopefully, over the next few years, these changes will be assessed in the same way as the 2006 
changes were assessed and evaluated. If it is found that the removal of the friendly parent provision has led to the 
negative outcomes that I have highlighted today, I trust that we could come back and correct what I currently 
consider to be a mistake. As I said, the same outcome could have been achieved in a different way. It would not 
have been a difficult drafting exercise to say that when issues of family violence and abuse are raised in the 
context of a family law hearing, the friendly parent provision no longer applies. This would apply to a minority 
of cases, and the friendly parent provision would apply to the rest. This is not the case. I think it is a regretful 
step. It is a negative step. However the primary purpose of this legislation, to provide better protection for 
children and families who are at risk of violence and abuse, is a positive step and I hope that the positive 
outcomes of the bill outweigh the possible negatives that I have outlined. With that, I commend the second 
reading to the house. 

HON LYNN MacLAREN (South Metropolitan) [4.13 pm]: I would like to make some comments on the 
Family Court Amendment (Family Violence and Other Measures) Bill 2013 but I note the time. 
The DEPUTY PRESIDENT (Hon Alanna Clohesy): In view of the time, I will leave the chair until the ringing 
of the bells.  

Debate interrupted, pursuant to standing orders.  

[Continued on page 3062.] 

Sitting suspended from 4.13 pm to 4.30 pm 
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